Standing Order No.
2:5.9(R4)
Issued: December 23, 2002

Classification:

Admission, Discharge, Transfer and Death
Reference:

Supersedes S.O. 2:5.9(R3), issued 11/29/96
Subject:

Advance Directives
Purpose:
This policy is intended to define the role of Central Maine Medical Center in identifying whether a patient has an Advance Directive in place, in providing education, and in insuring that decisions made regarding health care treatment reflect the wishes of the patient.

This policy is in compliance with the Federal 1990 Patient Self-Determination Act (OBRA, Section 4206) and the Maine Uniform Rights of the Terminally Ill Act (18-A, MRSA, Part 7) and provides for:

1.
Distribution of written information to patients concerning their right to make decisions about medical care (p.2).

2.
Documentation whether patients have executed advance directives; e.g., living wills or durable health care powers of attorney, (p.2).

3.
Non-discrimination with respect to execution of advance directives (p.3).

4.
Compliance with state law respecting advance directives (p.4).

5.
Education for staff and community on advance directives (p.9).

Definitions:
Terminal condition is defined as an incurable and irreversible condition that, without the administration of life-sustaining treatment will, in the opinion of the attending physician, result in death within a relatively short time.

Persistent vegetative state means a state that occurs after coma in which the individual totally lacks higher cortical or cognitive function, but maintains vegetative brainstem processes, with no realistic possibility of recovery, as diagnosed in accordance with accepted medical standards.  Vegetative brainstem processes may include one or more of the following: cycles of sleeping and waking, spontaneous eye opening and movements, some motor activity, vocalization, blood pressure, respiration, and heart beat.  The advance directive must expressly indicate that it applies to a Apersistent vegetative state.@
Life-sustaining treatment means any medical procedure or intervention that, when administered to a qualified patient, will serve only to prolong the process of dying.  ALife-sustaining treatment@ may include artificially administered nutrition and hydration, which is the provision of nutrients and liquids through the use of tubes, intravenous procedures or similar medical interventions.  In any advance directive executed after October 9, 1990, Alife-sustaining treatment@ includes artificially administered nutrition and hydration, which is the provision of nutrients and liquids through the use of tubes, intravenous procedures, or similar medical interventions.  In any advance directive executed prior to October 9, 1990, the advance directive must expressly indicate that artificially administered nutrition and hydration is to be withdrawn or withheld.

Related Policies:
S.O. 1:1.28 

Attestation of Wills and Other Legal Documents
S.O. 2:1.4(R2)

Consent/Refusal for Transfusion of Blood Products
S.O. 2:5.10

Organ Donation
S.O. 2:1.1(R)

Policy on Decisions Not to Attempt Resuscitation 






Services (Limited Therapy)
S.O. 1:4.2

Informed Consent
I.
Distribution of Written Information to Patients Concerning Their Right to Make Decisions about Medical Care

The Medical Center has adopted the Patient Self-Determination Act Information Sheet.  As part of the admission process, the admissions clerk will provide this statement to all adult patients or other persons authorized to make medical decisions on behalf of patients at the time of each patient=s admission to the Medical Center as an inpatient.  For purposes of this policy, an inpatient is defined as an adult patient admitted for bed occupancy with the expectation or remaining overnight.  The Medical Center will afford each adult patient the rights set forth in the statement.

The Medical Center will respond to community and patient inquiries concerning Advance Directives and assist patients and others in establishing advance directive by providing forms, information or referrals to appropriate agencies as set forth in AB@ below.

II.
Documentation Whether Patients Have Executed Advance Directives

A.
As part of the admission process for all adult inpatients, the admissions clerk will ask and document on the patient=s ADT Facesheet whether the patient has executed an advance directive; e.g., living will or durable health care power of attorney.  If so, and if the advance directive is not already part of the patient=s record, the inpatient nursing staff shall seek to obtain the advance directive, if available, and make it part of the record.

B.
A hospital employee, medical staff member, or allied health professional who receives a copy of a living will, durable health care power of attorney, or other advance directive, on behalf of an inpatient must make it a part of the patient=s medical record.  The Department of Medical Information Services will be notified that these documents exist.

C.
The attending physician who knows of the existence of an advance directive must document this fact in the medical record and attempt to secure a copy of the directive.  If the attending physician is also aware of the contents of an advance directive, this fact should be documented.  However, no action may be taken in reliance on such documentation unless and until a copy of the advance directive is obtained or the verbatim contents of the advance directive are transcribed into the medical record through a physician who has possession of the document and has knowledge that the patient executed same.  

D.
If the patient does not have an advance directive and wishes additional information or wishes to execute and advance directive, the nursing staff will offer the patient the Maine Hospital Association=s AHealth Care: Your Right to Choose@ packet.  Patients will be encouraged to complete the documents following hospitalization, if feasible.  The Social Work Department will be knowledgeable as to completing documents in simple format only and will refer any patient or representative to legal counsel or other resources for complicated or in-depth consultation or assistance.

E.
The Medical Information Services Department will, as a community service, accept advance directives provided by any non-patient who desires the hospital to have a copy of his/her advance directive for possible future admission.  The Medical Information Services Department may refuse to accept an advance directive from a non-patient is the person=s date of birth or social security number does not appear on the document.  If the Medical Information Services Department refuses to accept an advance directive, it will be returned to the non-patient with an explanation.

F.
CMMC will provide education to members of the health care team and the community.

G.
A hospital employee, medical staff member, or allied health professional to whom revocation of an advance directive is communicated must make the revocation part of the medical record as set forth in Section D., paragraph 3, below.

III.
Non-Discrimination with Respect to Advance Directives

A.
No patient shall be required or prohibited by the Medical Center of any medical staff member to execute an advance directive as a condition for receiving health care services.

B.
If the Medical Center or any medical staff member is unwilling to comply with the provisions of an advance directive, it/he/she must promptly advise the patient and any individual designated to make decisions, and take all reasonable steps to effect the patient=s transfer to another physician or hospital willing to comply.

C.
Nothing in this policy shall be construed so as to require the hospital or a physician to take or omit any action in violation of reasonable medical standards.

D.
A patient=s advance directive becomes operative only if the patient is or becomes incompetent.  When the patient is or becomes competent, the patient continues to have the right to make medical decisions based on informed consent.

IV.
Compliance with State Law Respecting Advance Directives

A.
Medical Record Duties:

1.
The permanent medical record of any person whose advance directive has been accepted will include the advance directive and be flagged by the hospital Medical Record Department so that the attending physician and staff may verify with the appropriate party the status of the directive on the current or any subsequent admissions.

2.
The hospital Medical Record Department will annotate existing master file cards and the computerized master patient index to reflect that an advance directive is on file.

3.
Individuals wishing to file an advance directive who have never been patients at the hospital will be assigned a medical record number and registered on the master patient index by hospital Medical Record Department personnel.

4.
Upon notification by the hospital Emergency Department or registration that a patient is being treated or admitted, the hospital Medical Record Department will notify the Emergency Department or Nursing Unit of the existence of an advance directive and provide the same as soon as possible.

B.
Duties of Nursing and the Health Care Team Members

1.
The health care team members shall inform the attending physician of the advance directive and document that the attending physician has knowledge of the patient=s advance directive.  Nursing shall stamp the Order Sheet and flag the front of the record to indicate than an advance directive exists.  This information will be incorporated into the patient=s Nursing Care plan.

2.
In a case where the terms of the advance directive are not being complied with, the primary nurse, designee, or health care team member will use the Medical Center=s management structure to resolve conflicts and document the process in the medical record.

C.
Revocation Procedure

To revoke an advance directive, an individual must be competent to provide

informed consent.

1.
If the patient by non-verbal or verbal communication signifies s/he wishes to revoke a living will or the patient=s wishes are communicated by another, the following shall be carried out:

(a)
If there is any questions by any party (other than the patient) that the living will has been revoked, the primary nurse, designee, or health care team member shall notify the attending physician or designee.  For non-clinical staff, information regarding revocations will be immediately communicated to the primary nurse or designee.  If the status of the living will cannot be determined, the health care team member shall follow the Medical Center=s management procedure for handling conflicts and document the process in the medical record.

(b)
If the living will has been revoked, the following shall be carried out by the health care team member who receives the revocation:

(1)
Documentation in the patient=s medical record both in subjective and objective terms exactly how the living will was revoked to include date, time, the health care team member=s signature, the patient=s signature (if available) declaring the living will is revoked.  If the patient cannot sign, the signature of the person being relied upon for information as to revocation should be obtained, or the reason for its absence noted.

(2)
The living will shall be marked with one diagonal line and the work Arevoked@ plus the date written at the top of the living will.  When possible, the patient should sign the revocation statement.

2.
If a patient wishes to revoke a durable health care power of attorney, the patient must comply with the revocation provisions contained in the document, if any, or execute a separate revocation and have his or her signature notarized, or mark the original document as revoked, sign, and have his or her signature notarized.  The patient may revoke the agent=s ability to withhold or withdraw life-sustaining treatment in any manner sufficient to revoke a living will.

3.
The physician must be notified of the patient=s revocation of the advance directive by the primary nurse or designee, who will document this in the patient=s record.  Medical Information Services will be notified that the revocation has taken place.

4.
The primary nurse, designee, or health care team member will communicate and document that the patient or involved family member has been told that he/she is not under the guidelines of an advance directive unless the patient reinstitutes the entire process.

D.
Operation of Advance Directives

1.
To execute an advance directive, an individual must be competent to provide informed consent.

A living will must be signed by two disinterested witnesses in addition to the patient.  A durable health care power of attorney must be signed by two disinterested witnesses.  If the person travels outside of Maine, it is recommended that the documents be notarized.  Preferably, the witnesses will not be employees of the Medical Center (Refer to S.O. 1:1.28(R3), Attestation of Wills and Other Legal Documents).

A patient is considered to be competent if the patient is:

(a)
An adult (18 years of age or older).

(b)
Understands the nature and severity of the illness involved.

(c)
Understands the possible consequences of and alternatives to the 

proposed treatment.

(d)
Has not been declared legally incompetent by a court of law.

Informed consent means consent given by a competent patient after having been given information sufficient to enable a reasonable person to make medical decisions.  Such information includes the nature of the medical condition, a description of the proposed care, its reasonably expected benefits, its usual and frequent risks, and the same for any reasonable alternatives, including refuse of care.

2.
Pursuant to Maine law, 18-A MRSA 5-703, a living will is operative when:

(a)
It has been communicated to the physician.

(b)
The attending physician has determined that a terminal condition or persistent vegetative state exists.

(c)
The person executing the living will is incapable of making decisions regarding administration of life-sustaining care.

(d)
The attending physician must document in the patient=s record the determinations of terminal condition or persistent vegetative state and incapacity.

3.
Pursuant to Maine law, 18-A MRSA 5-501, if stated in the document, a durable health care power of attorney is not affected by the disability of the person granting the power.  Under a valid power of attorney, while the individual is disabled or incompetent, the attorney-in-fact has the authority 

to make any decision as provided for in the document.  The attending physician must document in the patient=s record that the decision is permitted by the document and that the patient is incompetent.  If the power of attorney allows the attorney-in-fact to withdraw life-sustaining treatment if the patient is in a terminal condition or persistent vegetative state, the attending physician must document in the patient=s record the determination of terminal condition or persistent vegetative state.

4.
Prior to the implementation of an advance directive, the physician shall discuss the directive with the involved family members, as defined by this policy.  If any involved family member disputes the validity of an advance directive, the directive shall not be implemented until the disagreement is resolved through either informal or formal proceedings.

5.
In the absence of an advance directive, and unless the patient has indicated a wish to the contrary or has disqualified, in writing, any individual from making health care decisions, the following procedure identifies those individuals who may make decisions to withhold or withdraw life-sustaining care from a patient in a terminal condition or persistent vegetative state.

Family Members shall mean:

(a)
The individual=s spouse.

(b)
An adult who shares an emotional, physical and financial relationship with the patient similar to that of a spouse.

(c)
An adult child of the individual or, if there is more than one child, all the adult children who are reasonably available for consultation.

        
(d)    
The individual=s parents.

(e)
An adult sibling of the individual or, if there is more than one adult sibling, all of the adult siblings who are reasonably available for consultation.

(f)
An adult grandchild.

(g)
An adult niece or nephew, related by blood or adoption.

(h)
Another adult relative of the individual by blood or adoption who is reasonably available for consultation.

Nothing in this policy is intended to restrict the physician, within the limits of confidentiality, from seeking the input of additional family members or any other individual who, in the judgement of the physician, would have meaningful input into the decision to withhold or withdraw life-sustaining treatment.

Involved Family Members are those family members involved in treatment decisions regarding the patient.  Involved family members shall include all of the members of the patient=s family in the first class of persons set forth above that exist in relationship to the patient and shall also include all members of the next applicable class who are reasonably available for consultation.  Involved family members may also include any family member or other individual who is and has been actively involved in treatment decisions regarding the patient.

If the patient is incompetent and is in a terminal condition or in a persistent vegetative state, and no advance directive has been executed, the physician should document:

(a)
That the patient is incompetent.

(b)
That the patient has a terminal condition or is in a persistent vegetative state.

(c)
That all involved family members are in agreement and have made an informed decision to refuse all life-sustaining treatment.

(d)
That the consent does not conflict with the expressed intention of the patient, is made in good faith, and in the best interest of the patient.

Maine law presently required that the consent be signed by each involved family member as defined in this policy and each involved family member=s signature to be witnessed by two individuals.  It shall be the physician=s responsibility to obtain the necessary written consent.  The physician shall not accept a consent from any individual who the patient has disqualified from consenting to the withdrawal or withholding of treatment in writing if the physician knows of the written disqualification.

In cases involving incompetent patients who are not in a terminal condition or persistent vegetative state, the physician should consult with the Ethics Committee and shall notify hospital administration.

Disagreement Among Family Members: If the involved family members cannot agree to a decision regarding an incompetent patient who has not executed an advance directive, the patient shall receive treatment until such time as the disagreement is resolved through either informal or formal proceedings.

(a)
Informal Proceedings: In all cases where the patient is incompetent and is in a terminal condition or persistent vegetative state, and no living will, durable health care power of attorney, or appointed guardian exists, an order withholding or withdrawing life-sustaining treatment shall not be entered unless the involved family members agree.  If there is disagreement among the involved family members, the disagreement may be resolved by consulting with appropriate social work professionals, clergy, or the CMMC Ethics Committee.  Such consultation shall include the dissenting family members.  If no resolution is reached, the family members must institute formal proceedings.

(b)
Formal Proceedings:

(1)
Challenges to competency of the patient, validity of living wills or durable health care powers of attorney, or to fitness of guardians: In all cases where a family member challenges the decision of a competent patient or an incompetent patient=s designee or guardian, the physician shall notify the family members that life-sustaining treatment will be withdrawn as of a certain date and that the family member has the right to seek a court order to require treatment.

(2)
Guardianship proceedings: In all cases where the patient has failed to make an informed decision prior to becoming incompetent, or where there is a basis upon which to question a patient=s competency and the involved family members disagree regarding treatment, the patient shall continue to receive treatment until a guardian is appointed by a court of law and given the authority to make an informed decision not to continue life-sustaining treatment.  In all cases where an application for a guardian is to be undertaken, the physician shall notify hospital administration.

V.
Transfer Recommendations

Federal law imposes on hospitals, skilled nursing facilities, home health agencies, hospital programs, and prepaid organizations the obligation to inquire as to whether an individual has executed an advance directive.  In complying with Federal Law, at transfer it is assumed that the receiving organization will follow its own procedure in determining whether an advance directive has been signed.  To the extent possible, however, the Medical Center will:

A.
Notify the receiving organization that an advance directive has been executed.

B.
Supply a copy of the document, if reasonably possible.

VI.
Education for Staff and Community on Advance Directives:

A.
The education Department is responsible to develop and implement a program to educate hospital personnel with respect to the decision-making rights of patients and the operation of this policy.  Individual department managers are responsible within their areas to assure that personnel are familiar with and carry out this policy.

B.
The office of Medical Affairs is responsible to develop and implement a program to educate the medical staff with respect to the decision-making rights of patients and the operation of this policy.  Department chairmen and section chiefs are responsible within their areas to assure that individual physicians are familiar with and carry out this policy.

C.
The Education Department is responsible to coordinate, develop, and implement a program to educate the public about the decision-making rights of patients.  This will be done in collaboration with Medical Affairs, the Division of Nursing, and the Department of Social Work.

